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period is filed, in a government deposi-
tary authorized under section 6302(c) to
receive the deposit.
An overstated deposit claim includes a
claim that deposits have been made
when no deposits have been made in an
authorized government depositary. The
existence or amount of an overstated
deposit claim is not limited even
though the amount described in sub-
paragraph (1) of this paragraph (b) or
the amount described in subparagraph
(2) of this paragraph (b) exceeds the ac-
tual tax liability. For purposes of this
paragraph (b), the date a return is con-
sidered to be filed is the later of the
date the return is due to be filed (not
including extensions) or the date the
return is actually filed. Section 7502(e)
applies in determining the date a de-
posit is made. The application of this
paragraph is illustrated by the fol-
lowing examples.

Example 1. On the date a return is due for
the taxable period ended December 31, 1982, Z
files the return claiming deposits of tax in
the amount of $150 for that period. Z actu-
ally made deposits of $75 for that period on
or before the date the return was due and
filed. Z’s tax liability for that period is $150.
Z has made an overstated deposit claim in
the amount of $75, the excess of the amount
of tax claimed on the return to have been de-
posited ($150), over the amount actually de-
posited ($75) for that period on or before the
date the return was due and filed.

Example 2. On the date a return is due for
the quarter ended December 31, 1982, X files
the return claiming deposits of tax in the
amount of $200 for that period. X actually
made deposits of $100 for that period on or
before the date the return was due and filed.
X’s tax liability for that period is $100. X has
made an overstated deposit claim of $100, the
excess of the amount of tax claimed on the
return to have been deposited ($200), over the
amount actually deposited ($100) for that pe-
riod on or before the date the return was due
and filed.

Example 3. The facts are the same as in ex-
ample 2. For that quarter ended March 31,
1983, X files a return on the date it is due,
claiming $100 (the excess of the amount of
tax claimed to have been deposited on the
prior quarter’s return, $200, over X’s liability
for the prior quarter, $100) as a deposit for
the quarter ended March 31, 1983. X did not
actually deposit any amount for the quarter
ended March 31, 1983, on or before the date
the return was due and filed. X made an
overstated deposit claim of $100 for the quar-
ter ended December 31, 1982, as described in
example 2. For the quarter ended March 31,

1983, X made an overstated deposit claim of
$100, the excess of the amount of tax claimed
to have been deposited ($100), over the
amount actually deposited (0) for that period
on or before the date the return was due and
filed.

(c) Assertion of reasonable cause. To
show that an overstated deposit claim
was due to reasonable cause and not
due to willful neglect, a taxpayer must
make an affirmative showing of all
facts alleged as a reasonable cause in a
written statement containing a dec-
laration that is made under the pen-
alties of perjury. The statement must
be filed with the district director for
the district or the director of the serv-
ice center where the return with re-
spect to the tax is required to be filed.
If the district director or the director
of the service center determines that
the overstated deposit claim was due to
reasonable cause and was not due to
willful neglect, the penalty will not be
imposed. The fact that a correct
amended return has been filed may in
some cases be evidence that an over-
stated deposit claim on the original re-
turn was due to reasonable cause and
not due to willful neglect, but is not
determinative of that issue.

[T.D. 7925, 48 FR 55454, Dec. 13, 1983]

§ 301.6656–3 Abatement of penalty.

(a) Exception for first time depositors of
employment taxes—(1) Waiver. The Sec-
retary will generally waive the penalty
imposed by section 6656(a) on a person’s
failure to deposit any employment tax
under subtitle C of the Internal Rev-
enue Code if—

(i) The failure is inadvertent;
(ii) The person meets the require-

ments referred to in section
7430(c)(4)(A)(ii) (relating to the net
worth requirements applicable for
awards of attorney’s fees);

(iii) The failure occurs during the
first quarter that the person is re-
quired to deposit any employment tax;
and

(iv) The return of the tax is filed on
or before the due date.

(2) Inadvertent failure. For purposes of
paragraph (a)(1)(i) of this section, the
Secretary will determine if a failure to
deposit is inadvertent based on all the
facts and circumstances.
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(b) Deposit sent to Secretary. The Sec-
retary may abate the penalty imposed
by section 6656(a) if the first time a de-
positor is required to make a deposit,
the amount required to be deposited is
inadvertently sent to the Secretary in-
stead of to the appropriate government
depository.

(c) Effective date. This section applies
to deposits required to be made after
July 30, 1996.

[T.D. 8725, 62 FR 39118, July 22, 1997]

§ 301.6657–1 Bad checks.
(a) In general. Except as provided in

paragraph (b) of this section, if a check
or money order is tendered in the pay-
ment of any amount receivable under
the Code, and such check or money
order is not paid upon presentment, a
penalty of one percent of the amount of
the check or money order, in addition
to any other penalties provided by law
shall be paid by the person who ten-
dered such check or money order. If,
however, the amount of the check or
money order is less than $500, the pen-
alty shall be $5 or the amount of the
check or money order, whichever
amount is the lesser. Such penalty
shall be paid in the same manner as tax
upon the issuance of a notice and de-
mand therefor.

(b) Reasonable cause. If payment is re-
fused upon presentment of any check
or money order and the person who
tendered such check or money order es-
tablishes to the satisfaction of the dis-
trict director that it was tendered in
good faith with reasonable cause to be-
lieve that it would be duly paid, the
penalty set forth in paragraph (a) of
this section shall not apply.

§ 301.6658–1 Addition to tax in case of
jeopardy.

Upon a finding by the district direc-
tor that any taxpayer violated, or at-
tempted to violate, section 6851 (relat-
ing to termination of taxable year)
there shall, in addition to all other
penalties, be added as part of the tax 25
percent of the total amount of the tax
or deficiency in the tax.

§ 301.6659–1 Applicable rules.
(a) Additions treated as tax. Except as

otherwise provided in the Code, any
reference in the Code to ‘‘tax’’ shall be

deemed also to be a reference to any
addition to the tax, additional amount,
or penalty imposed by chapter 68 of the
Code with respect to such tax. Such ad-
ditions to the tax, additional amounts,
and penalties shall become payable
upon notice and demand therefor and
shall be assessed, collected, and paid in
the same manner as taxes.

(b) Additions to tax for failure to file re-
turn or pay tax. Any addition under sec-
tion 6651 or section 6653 to a tax shall
be considered a part of such tax for the
purpose of the assessment and collec-
tion of such tax. For applicability of
deficiency procedures to additions to
the tax, see paragraph (c) of this sec-
tion.

(c) Deficiency procedures—(1) Addition
to the tax for failure to file tax return. (i)
Subchapter B, chapter 63, of the Code
(deficiency procedures) applies to the
additions to the income estate, gift,
and chapter 41, 42, 43, and 44 taxes im-
posed by section 6651 for failure to file
a tax return to the same extent that it
applies to such taxes. Accordingly, if
there is a deficiency (as defined in sec-
tion 6211) in the tax (apart from the ad-
dition to the tax) where a return has
not been timely filed, deficiency proce-
dures apply to the addition to the tax
under section 6651. If there is no defi-
ciency in the tax where a return has
not been timely filed, the addition to
the tax under section 6651 may be as-
sessed and collected without deficiency
procedures.

(ii) The provisions of paragraph
(c)(1)(i) of this section may be illus-
trated by the following examples:

Example 1. A filed his income tax return for
the calendar year 1955 on May 15, 1956, not
having been granted an extension of time for
such filing. His failure to file on time was
not due to reasonable cause. The return
showed a liability of $1,000 and it was deter-
mined that A is liable under section 6651 for
an addition to such tax of $50 (5 percent a
month for 1 month). The provisions of sub-
chapter B of chapter 63 (deficiency proce-
dures) do not apply to the assessment and
collection of the addition to the tax since
such provisions are not applicable to the tax
with respect to which such addition was as-
serted, there being no statutory deficiency
for purposes of section 6211.

Example 2. Assume the same facts as in ex-
ample 1 and assume further that a deficiency
of $500 in tax and a further $25 addition to
the tax under section 6651 is asserted against
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